SECOND
MARRIAGES
Marriage revokes a will, unless the will specifically says it was made in contemplation of the
marriage. If you have not made a will since you re-married, you need to make a new one
immediately. Otherwise, your estate will be distributed according to the Succession Law Reform
Act, which says that $200,000.00 goes to your spouse, and the remainder, if any, is divided
among your spouse and your issue.
If you change your marital status, it is a good idea to review more than your will. Who is the
designated beneficiary on your RRSPs or RRIFs, and in your Pension Plan? It may not be your
current spouse. Your Powers of Attorney may also need to be revised.
Any property owned jointly with your spouse becomes his or hers absolutely on your death.
Since the will only covers what is part of your estate, it won’t matter that your will leaves
property to your children -- it has already passed to your spouse! Couples in second marriages
should consider holding property as tenants-in-common, so their wills determine what happens
to the property.
You may plan to leave everything to a second spouse in your will, and he or she may to leave
something to your children. You trust your spouse, and often there is a good relationship
between children and a step-parent. But families can drift apart after a death. If your spouse
remarries, his or her will is revoked. If your spouse is incompetent, a family member acting
under a Power of Attorney may not be able to give away property without breaching their duty.
If you leave everything to your children in your will, however, your spouse may elect a division
of property like the division on divorce. Your spouse, or someone acting for him or her, may also
claim against the estate for support. Life insurance and registered plans like RRSPs and RRIFs can
compensate a spouse who is not named in a will, and prevent an election against the will. A
marriage contract can also help ensure that a will is not challenged.
A testamentary trust can allow your spouse to use and enjoy your property while he or she lives,
but ensure that the value passes to your children eventually. The trust can also save taxes on the
estate. If you use a trust, consider making a small gift to your children immediately on your
death.
Choosing the right Executor is especially important when you are planning your estate after a remarriage, particularly if you set up a trust for your spouse. You may need to find an impartial
third party to be Executor, to avoid putting your children and spouse in conflict.
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