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Employment Contracts &
Just Cause Termination
Provisions

❖ Waksdale – 2020 ONCA

Background

❖Termination ‘for cause’ clause
was void for being contrary to
the ESA
❖Termination clauses must be read
as a whole – one void means all
void
❖Waksdale - 2021 SCC

❖Leave to appeal denied

Waksdale

It is understood that grounds for immediate termination without notice
includes:
…
(v) failure to immediately inform management of receipt of gifts or
favours valued at greater than $100.00 annually;
…
(vii) Any action or conduct that would constitute harassment or
violence at the workplace;
…
(xiii) Documented warnings with respect to the performance of
your duties that the Company considers satisfactory;
(xiv) Any matter recognized by the Courts to justify termination for
cause.
If the Company terminates your employment pursuant to this Section,
you shall be entitled to receive your then current unpaid base salary set
out above accrued to the date of termination and the Company shall not
be required to pay any anticipated remuneration, and all benefits shall be
discontinued as of the date of termination.

Fallout from Waksdale
Pavlov
(2021)
Notwithstanding the
foregoing, the Employee’s
employment may be
terminated by either party at
any time for cause. Without
restricting the generality of
the foregoing, the term
“cause” shall be deemed to
include a material breach of
the provisions of the
Agreement

Livshin

Lamontagne

(2021)

(2021)

The Company has the right,
at any time and without
notice, to terminate your
employment under this
Agreement for just cause.

Employment may be
terminated for cause at any
time, without notice.

Glimmers of Hope?
Rahman, 2021
CanonDesign maintains the right
to terminate your employment at
any time and without notice or
payment in lieu thereof, if you
engage in conduct that
constitutes just cause for
summary dismissal.

Glimmers of Hope?
Peretta, 2021
Termination With Cause – We may terminate
your employment for just cause at any time
without notice, pay in lieu of notice, severance
pay, or other liability, subject to the ESA. For the
purposes of this Agreement, “just cause” means
just cause as that term is understood under the
common law and includes, but is not limited to:
[list of Eleven Categories of Just Cause]

• “Neutralizing” language

Deemed IDEL
&
Constructive Dismissal
Claims

ESA Leaves
ESA Leaves - IDEL

• ESA s. 50.1 -50.1.1 provides for
Emergency Leave – Declared Emergencies
and Infectious Disease Emergencies
• Statutory leaves, meaning that employees
are entitled to take the leaves as jobprotected
• IDEL includes: being under investigation
or treatment for Covid-19, isolation
required, providing care or support to
designated individuals (e.g. kids), etc.

The IDEL Regulation
• Usually, temporary layoffs (reductions or
eliminations of hours) are time limited
(13/20 weeks, or 35/52 weeks under certain
conditions)
• May 29, 2020: Ontario enacts O. Reg.
228/20, Infectious Disease Emergency
Leave
An employee whose hours of work are
temporarily reduced or eliminated by the
employer for reasons related to Covid-19 is
deemed to be on an Infectious Disease
Emergency Leave (not a Layoff)

Significance of the IDEL Regulation

Reduction or
Elimination
of Hours ≠
Temporary Layoff

Deemed IDEL is
not a Constructive
Dismissal*

*Is a deemed IDEL never a
constructive dismissal?
• Deemed IDEL is NOT a constructive
dismissal under the ESA.
• A complaint to the Ministry of
Labour cannot be filed
• But, is deemed IDEL a constructive
dismissal at common law?
• Unclear

Is Deemed IDEL Constructive Dismissal at
Common Law?
Coutinho
(April 16, 2021)

Taylor
(April 21, 2021)

Fogelman
(June 2, 2021)

Yes

No

Yes

• Laid off March 27, 2020
• Recalled September 3,
2020
• Temporary layoffs relating
to Covid-19 are deemed
IDELs, no longer layoffs.
• Normal rights of statutory
leaves are applicable.
• Any argument regarding
the common law on
layoffs has become
inapplicable and irrelevant.

• Laid off March 16, 2020
• The ESA does not
supersede the civil
remedies otherwise
available to an employee at
common law
• Constructive dismissal was
pursuing a ‘civil remedy’

• Paid leave May 1, 2020
• Laid off May 29, 2020
• IDEL. Regulation does
not affect the right to
bring a civil claim for
constructive dismissal
• An employee’s civil
remedy against an
employer is not affected
by any provision of the
ESA

Vaccination Policies

… you are the subject of a Directive or
Instructions issued by the Ontario Chief
Medical Officer Health.

A policy is
legally
required if…

Examples:
• Directive re health care settings
• Instructions re post-secondary
institutions
• Instructions re schools, childcare
centres

… your local Public Health Unit has
recommended workplace vaccination
policies:

A policy is
legally
required if…

O Reg 364/20 (Rules For Areas in Stage 3)
The person responsible for a business or
organization that is open shall operate …
in compliance with the advice,
recommendations and instructions of
public health officials …”

Elements to Consider
• Timing: give enough time to get vaccinated

• Scope: all employees? Some employees?
• Exemptions: Human Rights Code (medical, creed)
• Extent: encouraging vs. mandating
• Consequences:
• Different work arrangements?
• Regular rapid antigen testing?
• Unpaid leave? Length?
• Discipline and/or dismissal?

• Privacy
• (No) Harassment

Liability for Vaccine Adverse
Effects?
WSIB
If
• an employee received a vaccine as a compulsory part of employment
and experiences an adverse reaction (serious, unexpected)

Then
• The employer must report the injury or illness to the WSIB
and
• The employee can file a WSIB claim

UFCW v. Paragon
- Security company – many clients had
implemented mandatory vaccination policies
- Concerns about working with non-vaccinated
Eees
- Collective Agreement contained an article
requiring Eees to receive a vaccination if set as a
condition for access to a site – reassignment as
consequence
- Vaccination policy required vaccination,
permitted exemptions on case-by-case basis for
health and religious reasons
- Policy found to be reasonable, enforceable, and
compliant with the OHSA & Human Rights
Code

ESA v. PWU
- Electrical Safety Authority
- Vaccination policy is unreasonable to the extent
employees may be disciplined or discharged, or
to be put on unpaid leave, for failing to get fully
vaccinated
- Nothing in CA about vaccinations, ESA has
never previously required any vaccination.
- No authorities provided outside of context of
healthcare or long-term care setting.
- “Context is extremely import[ant] when assessing
the reasonableness of a workplace rule or policy
that may infringe upon an individual employee’s
rights”

ESA v. PWU
- Concerns do not justify imposing a mandatory
vaccination regime with threats of discipline or
discharge
- The vast majority of ESA employee work has been
effectively undertaken remotely and many employee
have a right to work remotely under the CA.
- Third-party vaccination policies have not significantly
interfered with the ESA’s business.
- “mandating vaccinations is not the only reasonable
response at this time and in these circumstances”
- Circumstances are not static – what may be
unreasonable at one point in time is no longer
unreasonable at a later point in time.

OPG v. PWU
- Not mandatory vaccination
- Rapid Antigen Testing on own time and at own
cost
- If refused testing regimen, subject to suspension for
6 weeks then termination
- Reasonable to require testing on employee time
- Unreasonable to require cost of testing to be borne
by employees
- Reasonable to place employees not willing to
comply with testing regime on unpaid leave, followed
by termination
- “Fluidity” of pandemic situation

Other Recent Developments

TOPICS
1. Working for Workers Act,
2021

2. Terminations for
Misconduct
3. Liability for not using
personal pronouns

Working for Workers Act, 2021
Third Reading: November 25, 2021
The Right to Disconnect
• Employers with 25+ workers must have a written policy with respect to
disconnecting from work (not engaging in work-related communications,
including emails, telephone calls, video calls, or other messages).
• Regulations will prescribe the necessary contents of the policy.
• Will have 6 months to implement from date the Act is passed.
Non-Competition Agreements
• Prohibition against entering into employment contracts or other
agreements that are, or include, a non-competition agreement.
• Would apply to restricting competition after employment ends
• Exemptions for sale of a business (or part) & executives.

Hucsko v. A.O. Smith Enterprises
2021 ONCA 728

Terminations
For
Misconduct

• H was employee with 20 years of service
• Sexual harassment complaint - found H made inappropriate
comments to co-worker
• H was directed to take sensitivity training and apologize
• H sought legal advice, agreed to training but not to apology
• H terminated for irreparable breakdown of employment
relationship
• Trial: No grounds to terminate without notice/pay – 20
months reasonable notice
• Appeal: H’s failure to accept opportunity to remediate
resulted in an irreparable breakdown in the employment
relationship.

EN v. Gallagher’s Bar and Lounge
2021 HRTO 240

What’s in a
Pronoun?

• 3 employees used pronouns they/them
• Owner of the bar refused to use the preferred pronouns
• Employees overheard the owner using derogatory terms to
refer to them when speaking with customers
• Employees confronted the owner. He denied making the
comments; said they were being oversensitive
• HRTO found that by mis-gendering the employees, they
were subjected to adverse treatment in employment.
• HRTO awarded the employees $10,000 each for injury to
dignity, feelings and self-respect, plus lost wages.

Real Estate 101
Everything you wanted to know but were afraid to ask
David Munday

PART 2 OVERVIEW
1. Agreements of Purchase and Sale for Land –
Necessary or not?
2. Easements, Licenses, Rights-of-Way, Restrictive
Covenants, Rights of First Refusal and other
important sounding legal terms
3. Roads – Always an interesting topic

Agreement of Purchase
and Sale
Necessary?
• Absolutely necessary
• Statute of Frauds
“Writing required for certain contracts
4 No action shall be brought to charge any executor or administrator upon
any special promise to answer damages out of the executor’s or
administrator’s own estate, or to charge any person upon any special
promise to answer for the debt, default or miscarriage of any other person,
or to charge any person upon any contract or sale of lands, tenements or
hereditaments, or any interest in or concerning them, unless the agreement
upon which the action is brought, or some memorandum or note thereof is
in writing and signed by the party to be charged therewith or some person
thereunto lawfully authorized by the party.

Key Terms
•
•
•
•
•

Parties
Property
Interest
Price/consideration
Dates

• Who are you dealing with?
• Do they own the land?
• In what capacity?
• Do they have capacity?

PARTIES TO THE
AGREEMENT

PROPERTY
• What are you dealing with?
• Legal description vs. Municipal address vs. Roll no.
• Precision

INTEREST
• What exactly is it you’re doing?
• Buying property?

• Easement?
• Leasing it?
• Licence?

PRICE
• Good idea to know the sale price!
• Fixed price or adjustable?

DATES
• Who’s obligated to do what and when?
• Conditions?

• Completion Date?

Frequently Used Terms
•
•
•
•
•
•
•
•

Easements
Rights of Way
Option to Purchase/Re-Purchase
Right of First Refusal
Restrictive Covenants
Lease
Licence
Others

EASEMENTS
• An “Incorporeal Hereditament” (exciting sounding!)
• Non-possessory interest in land

• Right to use land for a specific (or general) purpose
• Benefitting parcel and servient parcel
• Easements in gross

RIGHT OF WAY

• Particular type of easement; often described as
an easement for access
• Right to travel over private property to access
another property

OPTION
(To Purchase)
• Right to acquire an interest in land at some point in the future
• Can be an option to repurchase (i.e. buy back)

LEASE

• Contract and estate in land
• Creates a landlord tenant relationship
• Possession exchanged for rent
• Residential vs. Commercial

RIGHT OF FIRST
REFUSAL
• Different than an Option to Purchase
• No immediate interest in land created

RESTRICTIVE
COVENANTS
• Sometimes referred to as ‘negative easements’
• Largely supplanted by the introduction of zoning by-laws

• Still regularly used by developers; can be a helpful tool

LICENCE

• Similar to a lease – but not the same
• Personal – not an interest in land

ROADS
(Because they’re always
interesting)
• Different than transacting ‘ordinary’ municipal property
• RDAL’s, Shore RDAL, laid out on a Plan of Subdivision,
Colonization Road, Quarter Session Road,
Forced/Trespass Road
• Road doesn’t lose its character as a road, ever, unless and
until it’s closed by by-law
• Does it lead to water?
• Does it provide the sole means of access to a property?

CONTACT US
FOR ANY QUESTIONS AND/OR
CLARIFICATIONS

DMUNDAY@CSWAN.COM
613-546-8091

PART 3 OVERVIEW
Presented by Tony Fleming

• Snow storage liability
• Livestreaming Meetings
• Negligent processing of re-zoning
• Fees and Charges
• Prescriptive easements
• Ministerial Authority
• Quashing zoning

Snow Storage

Supreme Court of Canada
• Nelson BC plowed streets, creating a snowbank beside
parking spots along the sidewalk
• The City did not clear a path from the parking spots to the
sidewalk
• A woman crossing the snowbank injured her leg and sued
the City
• The City relied upon the defence of policy immunity
• The Supreme Court of Canada rejected this defence and
found the City liable

Snow Storage

Policy Immunity
• Policy immunity – in Ontario
s. 450 No proceeding based on negligence in connection with the
exercise or non-exercise of a discretionary power or the performance or
non-performance of a discretionary function, if the action or inaction
results from a policy decision of a municipality or local board made in a
good faith exercise of the discretion, shall be commenced against,
(a) a municipality or local board;
(b) a member of a municipal council or of a local board; or
(c) an officer, employee or agent of a municipality or local board.

• This is based on case law that applies across Canada

Snow Storage

Policy Immunity
• Policy immunity requires a discretionary act
• Provided that a municipality enacts a good faith policy to address that
discretionary service no action in negligence can be brought
• Mandatory services are not subject to this defence
• Policy must be adopted by the municipality – not doing
something inadvertently is not covered by the defence
• If the service is provided, the service cannot be provided negligently
• The defence is to protect a municipality from a claim that it should
have provided the service and not doing so is itself negligent
• Provided the policy is adopted consciously, and provided that it is
based on the inability to deliver the service because of resource
or other limitations the Act provides protections

Snow Storage

Snow Storage is not Immune
• The SCC found:
• The City invited the public to use the parking and therefore also
invited the users to access the sidewalk
• Because the sidewalk could not be accessed safely the decision
not to create safe access was negligent
• The City owed a duty of care to remove the snow reasonably and
not create a hazard
• The parking policy was not part of the “Core policy decision”
that was protected

Snow Storage

Core Policy Decisions
• The SCC found the following were factors that are critical to establish
a core policy decision:
• The level and responsibility of the decision maker – the City
decision was made by an employee (decisions as close to a
democratically elected representative will be more likely to be
protected)
• Decision making process (the closer to a deliberative (weighing
of constraints) process the more likely it will be protected)
• Nature of budgetary considerations (not day to day allocations of
resources within a pre-determined budget set by Council)
• Extent to which decisions are based on objective criteria and
technical assessments (subjective and value-based judgements are
not likely to be protected)

Virtual
Meetings

When is a meeting open to the Public?
• Westport attempted a livestream, encountered technical difficulties
and continued
• Recording was uploaded after the meeting
• Hamilton lost internet connection during a meeting and continued
• For 23 minutes the meeting was not livestreamed
• In both cases the Ombudsman found the facts constituted illegal
closed meetings
• Not a legal finding – no decision has been rendered by a court that a
recording is not sufficient and that the meeting must be livestreamed
to satisfy the requirement that all meetings be “open to the public”
• The danger is that an illegal closed meeting invalidates all decisions
made at that meeting

Negligence in
re-zoning

Charlesfort Developments v. Ottawa
• The developer argued the City negligently misrepresented the
state of infrastructure within an adjacent property at the lot line
• The developer thought it was a sewer – in fact it was a 48 inch
water main
• The location meant the developer could not build its parking up
to the lot line and a major re-design was needed
• At trial the judge found the City owed the developer a duty of
care to disclose correct information about the adjacent
infrastructure
• The City appealed

Negligence in
re-zoning

Ottawa Cont.
• The rezoning application reduced the rear lot line setback to
zero (where the water main was located next door)
• The City did not make any undertaking to provide accurate
infrastructure information during the re-zoning
• The purpose of zoning is to protect the public interest and to
implement planning policies
• The constructability analysis and design approval was at the site
plan stage and not the zoning stage – this further reduced the
City’s duty to the developer
• There might be other fact situations that could lead to liability
for economic loss – municipalities need to be vigilant about
representations during the planning process

Fees and
Charges

Stelmach v City of Kingston
• The City had Development Charges and Impost by-laws
• The impost charge was imposed under s. 391 of the Municipal
Act
• Two developers appealed on the basis that the charges for sewer
and water infrastructure were outside the jurisdiction of the City
• The Court found that municipalities have the legal authority to
impose capital charges for water and sewer
• Not double dipping as no DC for those services
• No conflict with the DC Act
• Not a fee computed with reference to processing a natural
resource
• Not a fee for “using” property owned by the developers
• Not discriminatory

Prescriptive
Easements

Balogh v RC Yantha Electric (Court of Appeal)
• Yantha Electric bought a parcel that was landlocked except for
water access or a “trail” across an adjacent property
• The trail was not subject to a prescriptive easement
• Insufficient evidence of continual use
• The previous owner asked permission to use the trail –
demonstrating that he did not believe he had a right to use
• The trail was not an access road as defined in the Road Access
Act
• The trail had not been used from 2008 – 2014
• The trail was not in use for motor vehicles at the date the
landlocked parcel was purchased
• When Yantha purchased another parcel a condition of that
purchase was that an access road would be built
(acknowledging that the trail was not in use – for either
parcel)

Ministerial
Authority

Friends of Simcoe Forest v. Minister (MMAH) (Divisional
Court)
• The Minister approved an OPA to allow a waste management
plant in a natural heritage area
• The Minister passed a regulation (after the decision had been
appealed) to exempt the plant from the natural heritage policies
of the 2019 Growth Plan.
• Since the original decision was based on the 2017 Growth Plan,
and the 2017 Plan was replaced by the 2019 Plan, no natural
heritage policies could be relied upon
• The Divisional Court ruled that the Minister’s decision was
beyond his authority – it was not a transitional matter as none
of the natural heritage policies were altered from 2017 – 2019

Quashing
Zoning by-laws

Maynard v. Mississippi Mills (Court of Appeal)
• Mr. Maynard appealed 4 zoning by-laws – dismissed by LPAT
for failure to pay appeal fees
• A 5th by-law was appealed, lost on appeal, lost on a request for
review and lost at a motion to seek leave to appeal the request
for review decision
• All 5 by-laws were then the subject of a Superior Court
application to quash – on the basis that failing to be consistent
with the PPS and conform with the OP were breaches of the
Planning Act
• The Municipality was successful in a motion to dismiss
• The Court of Appeal upheld the dismissal
• The LPAT (now OLT) has exclusive jurisdiction to hear appeals
under the Planning Act

Administrative
Monetary
Penalties

Something to Think About
• The Municipal Act allows AMP’s for breaches of Municipal Act
by-laws - but not Zoning
• The Building Code Act has AMP’s for breaches of the Act –
but they are not yet in force
• The Building Code Act also allows for AMP’s for breaches of
property standards by-laws (s. 15.4.1)
• Avoid prosecutions for breaches of the by-law or failure to
comply with orders
• AMP’s for occupying buildings deemed unsafe under the by-law
or failing to demolish or install protective works
• Cannot be “punitive” but can be high enough to encourage
compliance

TONY FLEMING
Partner in Land Use Planning & Development,
Environmental, and Municipal Groups at Cunningham Swan

tfleming@cswan.com
613-546-8096

Tony is recognized by the Law Society of Upper Canada as a Certified
Specialist in Municipal Law (Local Government/ Land Use Planning and
Development). As a Certified Specialist, Tony has demonstrated expertise
in the fields of municipal law and land use planning and development law.
Tony provides advice to municipalities and private sector companies on all
aspects of land use planning and development as well as environmental law.
Our municipal clients consult Tony on all aspects of municipal governance
and complex land use planning matters. Tony appears frequently before the
Ontario Land Tribunal to defend decisions of municipal Councils and
Committees of Adjustment. Tony also appears in all levels of Ontario
Courts on administrative law matters, including defending challenges to
municipal by-laws.
Prior to joining Cunningham Swan, Tony was Senior Legal Counsel with
the City of Kingston. Tony focused on providing advice on land use
planning and development and environmental law with the City of
Kingston, building on his experience in private law firms in Toronto where
Tony practised as a land use planning and environmental lawyer.
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